AN INSIDE LOOK AT HOSPITALITY

SPEAKING OUT

ARBITRATION: PANACEA
OR NIGHTMARE?

Read the fine print. How many times have we
heard these words of wisdom prior to signing a con-
tract? Franchise agreements with fine print are a part of
life, and franchisees sign them everyday without giving
second thought to the fine print; never imagining that
those few finely printed words that were gratuitously
skipped over would deny them the fundamental right
to a trial by jury.

What was expected by many to be the answer to
extraordinary legal fees, judicial formalities and the
uncertainties associated with jury trials has become a
powerful weapon used by some as a shield; to some, a
sword; and to many more, the kiss of death. Arbitration,
a form of alternative dispute resolution, is a procedure
in which parties to a dispute agree to submit their dis-
pute for resolution to a neutral third-party individual or
to a group of three arbitrators comprised of one neutral
and two non-neutral arbitrators (each non-neutral arbi-
trator is an advocate for their client, while the neutral
arbitrator casts the tie-breaker vote, if necessary), by
whose decision, the parties agree to be bound.

It is true that arbitration is an effective method to
alleviate overburdened court dockets and help the rusted
and creaking wheels of justice churn a bit quicker, but
some higher ups have taken the position that manda-
tory arbitration has perverted the pure and unadulter-
ated concept of arbitration and transformed it into the
three-headed monster that spurned the creation of the
Arbitration Fairness Act of 2007 and many others like it.

The Federal Arbitration Act (FAA), enacted by
Congress in 1925, was the first bit of legislation to pro-
vide for the resolution of disputes through contractual-
ly-based, mandatory and binding arbitration. The goal
of the FAA was to allow equally footed parties an alter-
native forum in which to resolve their disputes; not to
deny unwary consumers (and in our case, franchisors
and franchisees in the hotel industry) the fundamental
right to trial by jury. Today, mandatory arbitration pro-
visions are in virtually all franchise agreements as well
as consumer and employment contracts.

Millions of employees and consumers are required
to agree to mandatory arbitration in order to secure
gainful employment, receive necessary goods and ser-
vices or obtain franchise agreements. Don’t believe us?
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Take a look at your cellular phone service contract,
health club membership contract, your employment
agreement, your credit card disclosure agreement or
franchise agreement. Not to be exhaustive, but this is a
very short list of the types of agreements whereby many
have bound themselves to mandatory arbitration with-
out realizing it or knowing the consequences.

In arbitration, the parties may agree to allow the dis-
pute to be heard by a single arbitrator or a panel of them
whose final decision may not be appealed except for
extreme and rare circumstances. Arbitrators are typically
sophisticated and highly educated judges or lawyers but
in some cases, non-lawyers (i.e., experts in the hospital-
ity industry). Rightly or wrongly, some hotel franchisees
oppose arbitration, claiming arbitrators tend to favor
franchisors instead of franchisees in hospitality disputes.
What franchisees need to realize is that arbitration pro-
ceedings are not always conducted according to rules
of law such as the rules of evidence or civil procedure,
thus, granting the arbitrator free reign over the proceed-
ings and the sovereignty to decide as he wishes without
consequence. We recently dealt with an arbitration clause
that essentially “gutted” the reasonable expectation of
fairness in an arbitration proceeding. In pertinent part,
the arbitration clause stated the following:

“The arbitrator...will establish the rules for proceed-
ing with the arbitration of the dispute...the arbitrator
may use the rules of AAA for commercial arbitration
but is encouraged to adopt the rules the arbitrator
deems appropriate to accomplish the arbitration in
the quickest and least expensive manner possible.
Accordingly, the arbitrator may (a) dispense with any
formal rules of evidence and allow hearsay testimony so
as to limit the number of witnesses required, (b) accept
evidence of property values or the values of Partnership
interests without formal appraisals, (c) act upon his
understanding or interpretation of the law on any issue
without the obligation to research the issue or accept
briefs of the issue prepared by any party, and (d) limit
the time for presentation of any party’s case as well as
the amount of information or number of witnesses to
be presented in connection with any hearing.”

However, as contrary to all notions of fairness this
clause may be, many arbitration clauses are equitable
and are efficient methods for the resolution of disputes.

WHAT THE LAW SAYS

In an effort to avoid these predicaments, the Arbitration
Fairness Act of 2007, is aimed at re-establishing and
maintaining the spirit of the FAA as proposed in
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1925, and rejuvenating the fairness of arbitration. The
Arbitration Fairness Act of 2007 would amend the FAA
to prohibit the enforcement of a pre-dispute, manda-
tory arbitration clause if it requires mandatory arbitra-

tion of an employment, consumer,
or franchise dispute; or a dispute
arising under any statute intended
to protect civil rights or to regulate
contracts or transactions between
parties of unequal bargaining power.

In no way does the Act intend
to prohibit arbitration of these dis-
putes; instead, it allows both parties
to decide, while on equal footing
after the dispute has arisen, whether
or not arbitration is the most effec-
tive and efficient way to resolve the
difference. While the Act has yet to
be passed and signed into law, it has
gained widespread support from
numerous and influential consumer
protection groups, franchisee asso-
ciations and enjoys the support of
many of those in Congress.

The Act has also inspired the
introduction of others like it.
Congresswoman Linda Sanchez
(D-CA) introduced in the spirit of
the Act, the Automobile Arbitration
Fairness Act of 2008, which amends
federal arbitration law to require
that a controversy arising out of a
consumer sales or lease contract for
a motor vehicle may not be settled
by arbitration unless, after the dis-
pute has arisen, all parties agree to
settle the dispute through arbitra-
tion in writing. Congresswoman
Sanchez also introduced the Fairness
in Nursing Home Arbitration Act
of 2008, which amends the FAA to
prohibit pre-dispute mandatory
arbitration agreements that require
the arbitration of disputes between
a long-term care facility and a resi-
dent of such facility.

As evidenced by the widespread
support of influential franchisee
associations, consumer groups and
the inspiration of others to fol-
low suit, the Act has the potential
to forever change the landscape of

alternative dispute resolution and render mandatory
arbitration in franchise agreements nothing more than
dust-covered fossils of the judicial system. In that event,
it’s back to the courthouse to resolve disputes.
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