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Introduction
Like other American jurisdictions, Texas recognizes 
a theory of product liability known as “marketing 
defect,” or failure to provide adequate warnings and 
instructions with a product. Under Texas law, a manu-
facturer will be liable for failing to provide adequate 
warnings or instructions when the omission ren-
ders an otherwise adequate product unreasonably 
dangerous.1  

What is the scope of the 
duty to warn in Texas?
The duty to warn is limited in scope and applies only 
to hazards of which the consumer is unaware.2 Manu-
facturers have a duty to warn users adequately of fore-
seeable and known risks associated with the use of 
their products.3 Manufacturers are within the scope of 
liability if they: (1) engage in the business of selling or 
placing the product in the stream of commerce; and 
(2) the product reaches the user without substantial 
change in the condition in which it was sold.4 

The duty to warn applies to four types of dan-
gers: (1) risks or dangers inherent in the design of the 
product; (2) foreseeable dangers or risks of harm from 
unintended uses of a product; (3) risks of danger that 
affect only a limited number of users susceptible to 
a danger in the product; and (4) unavoidably unsafe 
products.5

Elements of Marketing Defect Claim
A marketing defect cause of action consists of five 
elements: (1) a plaintiff must show a risk of harm 
that is inherent in the product or that may arise 
from intended or reasonably anticipated use of the 
product; (2) the manufacturer must actually know 
or reasonably foresee the risk of harm at the time the 
manufacturer markets the product; (3) the product 
must possess a marketing defect; (4) the absence of 
the warning or instruction must render the product 
unreasonably dangerous to the ultimate user or con-
sumer of the product; and (5) the manufacturer’s fail-
ure to warn or instruct must constitute a causative 
nexus in the product user’s injury.6 The plaintiff has 
the burden of showing the manufacturer knew or 
should have known of the dangers associated with the 

product and that the manufacturer could have pro-
vided a warning.7

Marketing defect cases focus on: (1) if the risks 
were reasonably foreseeable by the manufacturer or 
seller at the time of the manufacture; (2) if the lack 
of warnings or instructions created an unreasonable 
danger, and (3) if warnings were given, the adequacy 
of those warnings.8 Manufacturers are not liable for 
failing to warn of dangers that were unforeseeable at 
the time they sold the product.9 However, if the manu-
facturer knew (or should have known of a danger), 
then the manufacturer has a duty to warn.10 Courts 
measure foreseeability in terms of the dangers that are 
reasonable to anticipate and courts deem the manu-
facturer as possessing knowledge of the latest scien-
tific advances.11

What factors go into deciding the 
adequacy of a warning?
Texas courts use a four factor test to determine the 
adequacy of a warning or instruction: (1) if a warn-
ing or instruction can reasonably be expected to catch 
the attention of the consumer; (2) if the warning or 
instruction is comprehensible; (3) if the warning or 
instruction gives a fair indication of the specific risks 
involved with the product; and (4) if the warning or 
instruction consists of an intensity justified by the 
magnitude of the risk. 12 Courts determine the ade-
quacy of the warning at the time the product left the 
manufacturer.13

The plaintiff has the burden of proving that an 
adequate warning would have made a difference in 
the outcome because the plaintiff would have heeded 
the warning.14 Generally, the adequacy of a warning 
is a fact question the jury determines.15 However, if 
a warning specifically mentions the circumstances 
complained of, then it is adequate as a matter of law.16

Is it always necessary to warn?
Commonly Known Dangers
Under Texas law, manufacturers are not required 
to provide warnings for dangers commonly known 
to the community.17 The dangers attributable to the 
product must be a matter of common knowledge when 
the consumer received the product.18 Common knowl-
edge encompasses only those things so patently obvi-
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ous and well known to the community generally, that 
there can be no question or dispute concerning their 
existence.19 Thus, common knowledge means the 
danger is beyond dispute.20

Courts consider the commonly known danger 
defense extraordinary and difficult to establish.21 
Courts determine common knowledge under an 
objective standard based on the overall knowledge 
common to the community.22 Courts generally deter-
mine the level of appreciation of danger that amounts 
to common knowledge.23 However, if factual issues 
exist, then a jury may determine if the danger was 
common knowledge.24     

Open and Obvious Dangers
Texas law does not require manufacturers to warn of 
open and obvious dangers because readily apparent 
dangers serve the same function as warnings.25 Courts 
reason that open and obvious warnings accomplish 
little and may be counterproductive because con-
sumers are prone to ignore them.26 To determine if a 
danger is open and obvious, courts use the ordinary 
user of the product standard, not an average person.27 
Therefore, a particular user’s knowledge and experi-
ence may factor into this objective standard.28  

Unavoidably Unsafe Products
Manufacturers may sell a product that is unavoidably 
unsafe if they properly warn consumers.29 Unavoid-
ably unsafe products are dangerous, but beneficial.30 
A manufacturer is liable only if the failure to warn is 
a producing or proximate cause of the plaintiff ’s inju-
ries.31 A product is “unavoidably unsafe” if it is known 
to be unsafe by an ordinary customer with ordinary 
knowledge common to the community.32

Is there a heeding 
presumption in Texas?
Texas recognizes a heeding presumption when a 
manufacturer fails to provide adequate warnings or 
instructions for a product. The heeding presumption 
provides that the user of a product would have read 
and heeded warnings or instructions if the manufac-
turer had not failed to give them.33 The manufacturer 
may rebut this presumption by showing some cir-
cumstance existed whereby the plaintiff ’s improper 

use of the product would have occurred regardless of 
the proposed warning or instruction.34 The heeding 
presumption only shifts the burden of production to 
the defendant.35 The plaintiff still has the burden of 
persuasion.36

Texas courts allow the heeding presumption 
when the manufacturer fails to warn or instruct of its 
product’s danger. If the manufacturer provides con-
spicuous warnings, and the evidence shows that the 
plaintiff did not read them, then, even if the warn-
ings are inadequate, the heeding presumption is not 
available.37

What defenses are available to those 
within the chain of distribution?
Manufacturers
Assumption of the Risk
In Texas, assumption of the risk is a valid defense to a 
strict product liability claim.38 Under this defense, a 
claimant’s recovery may be reduced if: (1) the claim-
ant discovers the defect and is aware of the danger and 
(2) voluntarily and unreasonably proceeds to encoun-
ter the known danger.39 Because Texas assesses liabil-
ity under a proportionate liability scheme, assumption 
of the risk reduces the percentage of a manufacturer’s 
or seller’s responsibility for the harm.40 However, the 
Texas Supreme Court, in dicta, has indicated that 
a consumer that assumes the risk is barred from 
recovery.41

Contributory Negligence
Contributory negligence may be a defense to a product 
liability claim.42 If a plaintiff is only negligent of fail-
ing to discover a product defect, or to guard against 
the possibility of a defect, then no contributory neg-
ligence defense exists.43 In contrast, a contributory 
negligence defense may exist if a plaintiff fails to 
act reasonably or fails to take reasonable precau-
tions, regardless of the known or unknown product 
defects.44 Texas law does not allow recovery where a 
claimant is more than 50 percent responsible for the 
injury.45 If the claimant is not more than 50 percent 
liable, then the claimant’s recovery will be reduced by 
the percentage equal to the claimant’s percentage of 
responsibility for the harm.46
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Statute of Limitations
A claimant has two years from the time the cause of 
action accrued to sue the manufacturer in a product 
liability suit.47 If the claim involves wrongful death, 
then the claim accrues two years from the date of 
death.48 The discovery rule, in appropriate cases, may 
extend the two-year statute of limitations.49

Statute of Repose
Texas law bars claimants from bringing a product 
liability lawsuit fifteen years after the manufacturer 
originally sold the product.50

Misuse
A manufacturer is not liable when the resulting harm 
from its failure to warn was unforeseeable at the time 
the manufacturer marketed the product.51 The manu-
facturer must show that it did not know, nor reason-
ably could have known, of the risks.52 

Bulk Suppliers
Bulk suppliers generally have no duty to warn when 
it is nearly impossible for them to identify and com-
municate with the ultimate consumer.53 This defense 
allows bulk suppliers to arrogate the duty to warn to 
an intermediary when the intermediary (1) is ade-
quately trained; (2) the intermediary is familiar with 
the properties and the safe methods of handling the 
product; and (3) is capable of passing its knowledge to 
the customers.54 Since the bulk supplier defense does 
not necessarily involve a learned intermediary, the 
bulk supplier must (1) warn the intermediary of the 
product’s dangers and (2) verify that intermediary is 
adequately trained in the use of the product.55

Distributors and Retailers
Although protected by statute, non-manufacturing 
distributors and retailers may be liable for a faulty 
warning if they participate in the product’s design, 
alteration or installation.56 Types of behavior that 
may lead to liability include: (1) exercising substantial 
control over the content of an inadequate warning or 
instruction; (2) making incorrect factual represen-
tations about the product, and (3) selling a product 
with knowledge that the warning is inadequate.57 To 
the extent that distributors and retailers are liable 
for participating in these prohibited activities, both 

may employ the same defenses as those available to 
manufacturers.

What defenses are available to those 
within the chain of distribution?
Component-Part Manufacturers
Under Texas law, if a component manufacturer does 
not participate in the integration of the component 
into the finished product, then the component manu-
facturer is not strictly liable for defects in the final 
product unless the component itself is defective.58 
The rationale for this rule is that a component manu-
facturer should not be liable for a design defect in the 
final product when the component manufacturer did 
not participate substantially in the product’s design.59 
Therefore, when a sophisticated buyer integrates the 
component into another product, the component 
manufacturer generally owes no duty to warn either 
the immediate buyer or the ultimate consumer of the 
dangers arising because the component is not suited 
for the product.60   

Under component-party manufacturer liability, 
Texas law distinguishes between duties owed to con-
sumers and duties owed to sophisticated users of a 
product.61 Component manufacturers have a limited 
duty to provide reasonable instructions and warnings 
to their component part buyers regarding the risks 
associated with the use of the product.62 Because this 
duty is limited, the component manufacturer is not 
required to warn or instruct about every characteris-
tic of the component’s operation.63 In contrast, a com-
ponent manufacturer has no duty to warn foreseeable 
users of a product who have special training, such that 
any dangers would be obvious to them.64 This is true 
even where persons without such training would not 
appreciate the risks.65

What role does the learned 
intermediary doctrine play in Texas?
In some cases, Texas law allows a manufacturer to ful-
fill its duty to warn the ultimate consumer by issuing 
an adequate warning to a learned intermediary.66 A 
manufacturer may pass its duty to warn to a learned 
intermediary if: (1) the warning to the learned inter-
mediary is adequate; and (2) the supplier is sure the 
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intermediary is familiar with the propensities of the 
product and is capable of adequately warning the 
ultimate consumer.67 If the manufacturer’s warn-
ing to the intermediary is inadequate or misleading, 
then the manufacturer remains liable to the ultimate 
consumers.68

It is necessary to warn the 
sophisticated user?
Texas law relinquishes a manufacturer’s duty to warn 
a sophisticated buyer when the risks of the product 
are obvious to that buyer.69 Under this rule, manufac-
turers will not have a duty to warn the sophisticated 
buyer, even where ordinary people without such train-
ing would not appreciate the risks.70 The rationale 
is that manufacturers can rely on the sophisticated 
buyer’s professional expertise and tailor the warnings 
accordingly.71

Delegation of the duty to 
warn to third parties.
Texas courts may allow manufacturers to delegate the 
duty to warn or limit the general obligation of a man-
ufacturer to warn the ultimate consumer.72 If a manu-
facturer seeks to delegate the duty to warn to a third 
party, the third party is deemed to be an intermedi-
ary. The mere presence of an intermediary does not 
excuse the manufacturer from warning those who it 
should reasonably expect to be endangered by the use 
of its products.73 Therefore, a manufacturer may still 
have a duty to warn the ultimate consumer despite its 
efforts to delegate that duty to an intermediary.

In an employment context, a manufacturer may 
have a duty to warn its customers’ employees of the 
risks of using a product, even when the customers are 
already aware of the risks and are themselves obli-
gated by law to warn their employees.74 Whether a 
manufacturer is required to warn the ultimate users 
(the customer’s employees) in addition to warning the 
intermediaries depends on whether a legal duty exists 
between the manufacturer and the ultimate con-
sumer.75 Courts use the following factors to determine 
if a manufacturer has a duty to warn the ultimate con-
sumers: (1) social, economic and political questions 
and their applicability to the facts; (2) the extent of the 

risk involved; (3) the foreseeability and likelihood of 
injury weighed against the social utility of the actor’s 
conduct; (4) the magnitude of the burden of guarding 
against the injury, and (5) the consequences of plac-
ing the burden on the defendant.76 These factors are 
weighed against each other, with the measure being 
reasonableness of the circumstances.77 Manufacturers 
have the burden of proof to show no legal duty exists.78

Is an expert required on 
warning issues?
Expert testimony is required if a case involves infor-
mation unfamiliar to ordinary persons.79 Texas courts 
generally require expert testimony in product liabil-
ity cases regarding the nature of the product, fore-
seeability of the danger, the standard of care and 
causation.80 Because many product liability cases are 
complex, Texas courts are requiring expert evidence 
more frequently.

Is there a post-sale duty to warn?
Texas law generally does not impose strict liability on 
manufacturers for hazards that arise after the sale of 
a product.81 In a product liability suit, a defect must 
exist at the time the manufacturer sells the product.82 
If the product reaches the buyer in a safe condition, 
then a manufacturer is generally released from a duty 
to warn.83

However, a manufacturer may have post-sale lia-
bility in two scenarios. First, a manufacturer may be 
strictly liable in a post-sale scenario if (1) the manu-
facturer regains a significant degree of control over 
the product; (2) the product is determined to be defec-
tive during that period of control; and (3) a plaintiff is 
injured because of that defect.84 Second, a manufac-
turer can be liable under a negligent undertaking the-
ory when: (1) the manufacturer voluntarily assumes a 
post sale duty to warn (recalls for example); and then 
(2) the manufacturer does not exercise reasonable 
care to perform that duty.85 
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Has the duty to warn been preempted 
with respect to any product in Texas?
Statutes Preempting the Duty to Warn
Inherently Unsafe Products
Texas law prohibits product liability suits involving 
common consumer products intended for personal 
consumption.86 Under this law, products such as 
sugar, alcohol, tobacco, butter, and castor oil cannot 
be the subject of a marketing defect lawsuit because 
the statute deems any harms from such products to be 
generally known as unsafe.87

Non-manufacturing Sellers
Texas law generally does not hold a non-manufac-
turing seller liable for harm caused by a defective 
product.88 However, a non-manufacturing seller 
may be liable if it: (1) participated in the design of 
the product; (2) altered the product and the altera-
tion caused the harm complained of; (3) installed 
the product or had the product installed on another 
product and harm resulted from the installation; 
(4) exercised substantial control over the content of 
the warning or instruction and that instruction was 
inadequate; (5) made express factual representations 
about the product that were incorrect; or (6) knew of 
the product defect at the time of the sale. The non-
manufacturing seller may also be liable if the manu-
facturer of the product is insolvent or not subject to 
the court’s jurisdiction.89

Firearms and Ammunitions
Texas law generally restricts a plaintiff ’s right to sue 
firearm or ammunition manufacturers and sellers 
for design defects in the firearms or ammunition.90 
To bring suit, the plaintiff must show: (1) the actual 
design of the firearm or ammunition was defective 
and such defect caused the firearm or ammunition 
not to function as reasonably expected by its user; and 
(2) the defective design was the producing cause of 
the harm. Plaintiffs are precluded from proving that 
a design is defective based on weighing the benefits of 
firearms against the risk of injury when the firearm is 
discharged.

Medicines
Texas law allows a rebuttable presumption that a man-
ufacturer or distributor of pharmaceuticals that com-

plies with federal safety standards is not liable for a 
failure to provide adequate warnings or information.91 
The rebuttable presumption is available where the 
warnings or information accompanying the product 
(1) were FDA approved, or (2) were those stated in 
the monographs developed by the FDA for pharma-
ceutical products that may be distributed without an 
approved new drug application.92 The plaintiff may 
rebut the presumption by showing the defendant: 
(1) misrepresented or withheld information relevant 
to the performance of the product and that actually 
caused the plaintiff ’s injury; (2) sold or prescribed 
the product in the United States after an FDA order 
to remove the product from the market; (3) recom-
mended or promoted the product for an indication not 
approved by the FDA and the use caused the plain-
tiff ’s injury; (4) prescribed the product for a non-FDA 
approved condition; and (5) the defendant’s conduct 
violated federal law such that the warnings or instruc-
tions approved by the FDA were inadequate.93

Compliance with Government Standards
Texas law provides a rebuttable presumption to all 
claims that a product was defective in labeling if the 
manufacturer complied with mandatory safety stand-
ards promulgated by the federal government that were 
applicable to the product at the time of manufacture 
and governed the product risk that caused the alleged 
harm.94 A similar presumption is available if the man-
ufacturer shows the product was subject to pre-market 
licensing or approval by the federal government.95

A claimant may rebut the presumption by estab-
lishing that: (1) the federal safety standards were not 
adequate to protect the public from unreasonable 
risks of injury or (2) the manufacturer withheld or 
misrepresented information or material relevant to 
the federal government’s determination of adequacy 
of the safety standards or regulations.96

Has the Restatement (Third) 
been adopted in Texas?
Texas has not adopted the Restatement (Third) of 
Torts for product liability cases. Texas courts use the 
Restatement (Third) on a case-by-case basis. Practi-
tioners must research the pertinent section to deter-
mine the extent of its persuasiveness in a Texas court.
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Texas has followed the Restatement on the follow-
ing: Section 1 (Liability of Commercial Seller or Dis-
tributor for Harm Caused by Defective Products),97 
Section 2 (categories of product defects),98 Section 
3 (Circumstantial evidence Supporting Inference of 
Product Defect),99 Section 4 ( Non- Compliance and 
Compliance with Product Safety Statutes or Regula-
tions),100 Section 5 (Liability of Commercial Seller 
or Distributor of Product Components for Harm 
Caused by Products into Which Components are 
Integrated).101

Texas courts also have referred to Section 6 (Lia-
bility of Commercial Seller or Distributor for Harm 
Caused by Defective Prescription Drugs and Medical 
Devices)102 and Section 18 (Exculpations for Products 
Liability).103

Texas courts have expressly rejected Section 20, 
comment g (Definition of one who sells or otherwise 
distributes).104

Conclusion/Practice tips
Marketing Defect: Texas Pattern Jury Charge
A Texas trial court will typically submit the issue of 
marketing defect in a form consistent with the Texas 
Pattern Jury Charge 71.5. The typical submission 
would read as follows:

Question: Was there a defect in the marketing of 
the [insert product] at the time it left the possession 
of [ABC Company] that was a producing cause of the 
occurrence in question?

A “marketing defect” with respect to the product 
means the failure to give adequate warnings of the 
product’s dangers that were known or by the appli-
cation of reasonably developed human skill and 
foresight should have been known or failure to give 
adequate instructions to avoid such dangers, which 
failure rendered the product unreasonably danger-
ous as marketed.
“Adequate” warnings and instructions mean warn-
ings and instructions given in a form that could 
reasonably be expected to catch the attention of a 
reasonably prudent person in the circumstances 
of the product’s use; and the content of the warn-
ings and instructions must be comprehensible to 
the average user and must convey a fair indication 
of the nature and extent of the danger and how to 
avoid it to the mind of a reasonably prudent person.

An “unreasonably dangerous” product is one 
that is dangerous to an extent beyond that which 
would be contemplated by the ordinary user of the 
product with the ordinary knowledge common to 
the community as to the product’s characteristics.

Answer “Yes” or “no.”
Answer_____________.105
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