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Proportionate Responsibility — Historical Overview

Most of the rules pertinent to our subject matter lmarfound in Chapter 33 of the Texas Civil
Practice and Remedies Code, which | will refer toGlsapter 33” throughout this presentation.

Chapter 33 was substantially amended in 1995 and in 2003, botlisiatieg packages labeled
as “tort reform” measures.

Texas law regarding comparative negligence has conyneatlved over the decades. The
evolution has involved several trends:

Old Rule Trend
1. A claimant’s contributory negligence 1. A claimant’s contributory negligence
was a complete bar to recovery. should generally result in only a

proportionate reduction of recovery.

2. Comparative fault applied only to 2. All types of tortious conduct should be
negligence; different theories of liability compared to each other in a single
could not be compared. proportionate-responsibility finding.

3. Liable defendants were generally jointly 3. Joint and several liability should be the

and severally liable. exception rather than the rule.

4. Defendants could not reduce their 4. The fact-finder should consider all
liability by pointing the finger at a possible tortfeasors when assessing
tortfeasor that the plaintiff had not sued comparative fault, whether they have
(and perhaps could not sue). been sued by the plaintiff or not.

Effects of Plaintiff's Responsibility

Two effects flow from a fact finding that a plaintiffeswn tortious conduct caused his own
injuries:

1. The plaintiffs maximum “amount of recovery” isdgced proportionately.
2. The plaintiff is completely barred from recoveryhis percentage of responsibility
exceeds:

%.
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“Amount of recovery” and “Amount of liability”

“Amount of recovery’ is the maximum amount that a given plaintiff can seaofor his injury

or loss from all of the defendants in the case. 8 33.Bbberts v. Williamsagnlll
S.W.3d 113, 123 (Tex. 2003) (“Section 33.012 controls the claimanékrecoveryl[.]”).

“Amount of liability ” is the amount that a given defendant will be assess#te judgment as

its liability to the plaintiff. 8§ 33.013Roberts v. Williamsqril1l S.W.3d 113, 123 (Tex.
2003) (“[S]ection 33.013 governs the defendant’s separatetl@li)i

What is the plaintiff's “amount of recovery”’?

This is calculated using the following formula:

minus

equals

Plaintiff’s “amount of recovery”

What is the defendant’s “amount of liability”?

General rule: A defendant is liable only for its percentage of resality times the amount of

Exception
or if the defendant is found liable for certain inten&ibtorts and did so in concert with

another person. 8 33.013(b).

damages found by the trier of fact. § 33.013(a).

A defendant is jointly and severally liable if itsp®nsibility exceeds %,

“Joint and several liability” means that the defendant is liable to the plaifbiffthe plaintiff's

<2003:

>2003:

entire ‘amount of recovery as calculated under § 33.012.

Formerly, a defendant was also jointly and seweiable if (1) the defendant’s
percentage of responsibility was 15% or maed (2) the harm at issue was
caused by a “toxic tort” or the discharge into the envirartnoé a hazardous or
harmful substance.

The Legislature repealed all special rules relatingxa torts and environmental
releases. Such cases now fall within the general gaesrning joint and several
liability.

2
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Example:

Calculating liabilities

Brad Pitt is in Plano, Texas to make a movie. Heagirsg at a local area hotel.
He goes for an early-morning jog, and unfortunately he mgund a corner at
the very moment an Acme chemical truck crashes irf@x@n gas tanker. The
resulting chemical stew sprays all over him, causing ssligat damage to his
exceptional good looks. He sues both Acme and Exxon urai@wusg tort
theories. The jury makes the following findings:

Acme: 80% responsible
Exxon: 20% responsible
damages: $100,000

What are the defendants’ respective liabilities?

Old rule

Acme: $
Exxon: $
New rule
Acme: $
Exxon: $
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Settlement Credits — General Rule

The Texas Legislature changed the settlement-credis inl2003 and then again in 2005.
Basically, it accidentally repealed the old dollar-fotlar credit for most cases in 2003. The
Legislature restored the dollar-for-dollar credit in 2084g took the unusual step of making that
restoration effective even for pending cases that weetnial on or after June 9, 2005.

<2003:

2003-2005:

>2005:

Remember:

Examples:

Non-settling defendants could elect between (1) a daladdllar credit based on
the total of the amounts received by the plaintiff éttlement of its claims, and
(2) a “sliding-scale” credit based on a percentage ofdts amount of damages
found by the trier of fact (regardless of the amount of settlement dollars paid).

The old credits were abolished, and there was no leangelection available to
defendants except in medical-malpractice cases. thafefdendants were entitled
only to a settlement credit equivalent to the percentdgesponsibility, if any,
assessed against the settling person(s).

The dollar-for-dollar credit has been restored fotaat cases and is now the only
credit available in non-medical-malpractice cases.d-ktal defendants can elect
between dollar-for-dollar credit and a settlor's-petage-based credit. § 33.012.

The settlement credit is applied directly to the 'sidamages award for purposes
of calculating the plaintiff's maximuramount of recovery.

P is injured and sues alleged joint tortfeasors D an& Settles with P fo$50Q
The case goes to trial on or after July 9, 2005 and the fijnds $1000 in
damages. What is D’s liability under the followingoattions of responsibility?

D: 20%
S: 80%
Answer:

D: 60%
S: 40%
Answer:

D: 100%
S: 0%
Answer:
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Settlement credits: An unexpected result?

When a defendant is not held jointly and severally liabidhen its percentage of responsibility
is 50% or less—it may be surprised to get less help frenséttlement credit than it expects, or
even no help at all.

Roberts v. Williamsqril1l S.W.3d 113 (Tex. 2003).

The Williamsons sued Dr. Roberts and Laird Memoriapi@al for negligence, alleging injuries
to their newborn daughter. The Hospital settled fgefoial for $468,750. The Williamsons
went to trial against Dr. Roberts, and the jury found Roberts liable. It made the following
findings of proportionate responsibility and damages:

Dr. Roberts: 15% responsible
Hospital: 85% responsible

Damages: $3,000,000

The trial court entered judgment against Dr. Roberts$#50,000, or 15% of the whole $3
million damages finding. Was this correct? What abousétidement credit?

The supreme court held that the trial court did it rigjecting Dr. Roberts’s argument that the
trial court should have first subtracted the settlenfiemh the damages, then multiplied by his
15% of responsibility. Chapter 33 is actually quite cleadefendant that is not jointly and
severally liable should be held liable for its percentaigesponsibility times the total damages
found by the jury. Only if that number exceeds thenpifiis maximum permittecamount of
recovery [(damages found by the jury) — (plaintiff's percentageesponsibility + settlement
credit)] does the defendant get any extra benefit tfuersettlement credit.
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Settlement Credits — A Trap for the Unwary?

Every once in a while, a defendant will get bitten wherlies on a “united front” defense with
its co-defendants and assumes that the settlemenit-arled will take care of everything if its
co-defendants settle out of the case late.

This is not necessarily true if a plaintiff settleshna co-defendant right before trial—especially
if that settlement is pretty low.

The settling co-defendant could disappear from the casendeyour insured to soak up lots and

lots of percentage points of responsibility, getting onljn@ager dollar-for-dollar settlement
credit in offset.

Discussion Question

How can you protect yourself against the late-settling derd@nt without unnecessarily
rocking the boat during discovery?
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What in the world is a “Responsible Third Party”?

Generally, a “responsible third party” is someone thejuably contributed to cause the
plaintiff's injuries and that the plaintiff for someason has neither sued nor settled with.

Who are people that defendants would typically need to nesponsible third parties?

The responsible third party at work:

1. Plaintiff: 20%
Defendant: 30%
RTP: 50%

Damages: $1000

Defendant’s liability? $

2. Plaintiff: 20%
Defendant: 60%
RTP: 20%

Damages: $1000

Defendant’s liability? $
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Comparison of Settlement Credits and Responsible Third &ties
when the Defendant is held Jointly and Severally Liable

Py,
=
o)

The general rule regarding settlement credits cremtesteresting distinction
between the usefulness of settling persons as compareesponsible third
parties. Both are submitted in the jury charge as “erpéys.” Both can help
the defendants avoid joint-and-several liability by absay percentages of
responsibility. But only the settling person gives thiedgant an actual credit
the defendant is held jointly and severally liable.

Example: Assume a tort case goes to trial against a single defién There is one other
alleged joint tortfeasor, but he is not a defendangitiner settles for $500 or he is
a responsible third party. The jury returns the followindings:

D: 60%
S/IRTP: 40%
damages:  $1000

What is D’s liability in the judgment?

Defendant is jointly and severally liable, and therefarust pay the plaintiff's
entireamount of recovery. (damages found by the jury) — (plaintiff's percentage
+ settlement credit) = amount of recovery.

If the non-defendant is a settling person, D is liddteb
That is, the plaintiffsamount of recoveryis $500, calculated by reducmg the
total amount of damages ($1000) by the plaintiff's percentdgesponsibility
(0%) and the dollar-for-dollar credit ($500).

If the non-defendant is an RTP, however, D is lidbteh

Here, there is no settlement, so plaintiiitmount of recoveryis not reduced by
any settlement credit, nor by any percentage of respbtys#ttributed to the
plaintiff. D is jointly and severally liable, so s to pay the enti@mount of
recovery — the full amount found by the jury.
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Responsible-Third-Party Practice

The 2003 amendments changed responsible-third-party grastiseveral significant respects
that are generally quite favorable for the defensel ci#dtions are to the amended and still
current version of Chapter 33.

“Procedural” changes:

+

The deadline for filing a motion for leave to “desigriaesponsible third party is
now 60 days before the trial date. § 33.004(a). That temebe extended for
good cause.

The statute of limitations is no longer an issue tfte defendant seeking to
designate a responsible third party. Section 33.004(d)’'s BGddadline for
adding a responsible third party against whom limitatioas &lready run has
been repealed.

Once the motion to designate is filed, the counalls grant leave to designate
unless another party files an objection within 15 daysr @fte motion to
designate is served. The objecting party must “estallist’the defendant did
not adequately plead the responsible third party’s redpbtysunder the general
rules of pleading anthat the defendant failed to successfully replead attarg
given a chance to do so. 88 33.004(f), (g).

The “designation” is effective immediately upoe tranting of leave, without the
necessity of further action by the court or any party. 8@®g8h). Once a person
is “designated” as a responsible third party, the plémtilaim against that
person is “revived” (if it is time-barred), and the pldinthay “seek to join” that

person regardless of limitations if it does so within 60sdafter designation.
§ 33.004(e).

The statute now expressly authorizes the plairtff make a no-evidence
challenge (via “motion to strike”) to the designatmina responsible third party.
§ 33.004).

The amendments clarify that the responsible thirtypamot really a party to the
lawsuit, an issue that was unclear under the pre-2008owenf Chapter 33.
CompareBallard v. Rubbermaid Specialty Prods., In€.A. No. G-98-416 (S.D.
Tex. Apr. 22, 1999) (Kent, J.) (Conditional Order Denying Madi®o Dismiss)
with In re Thornton No. 14-03-00712-CV, 2004 Tex. App. LEXIS 714 (Tex.
App—Houston [14th Dist.] Jan. 26, 2004, orig. proceeding).

- First, the amendments dropped the term “join” in fawb the term

“designate” throughout 8§ 33.004.
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Second, Chapter 33 now provides expressly that neithesigndgon of a
responsible third party nor a finding of fault against sagerson can (1)
by itself impose liability on the person, or (2) be usedany other
proceeding to impose liability on the person through nadicata,

collateral estoppel, or otherwise. § 33.004(i).

“Substantive” changes:

+ The definition of “responsible third party” is subgtally amended to remove
some prior restrictions. Specifically:

The rule forbidding use of workers-compensation-immemgloyers as
responsible third parties is repealed.

The rule forbidding use of persons in bankruptcy and permsbashave
been discharged in bankruptcy is repealed.

The rule requiring a responsible third party to be witihi& personal
jurisdiction of the court is repealed.

The rule requiring a responsible third party to be soméloe “claimant”
has not sued is repealed. Thus, it appears that defencemteiow
prophylactically designate each other as responsible thiteepaf they
are suspicious that the plaintiff will nonsuit anah®&nt defendant less
than 60 days before trial.

+ The statute now expressly authorizes the use ofDokrresponsible third parties
if the defendant complies with the following conditions

Document #: 1389719

Within 60 days of filing its original answer, the defendant must allege in
an answer that “an unknown person committed a crinanakhat was a
cause of the loss or injury that is the subject ofahesuit.” § 33.004()).

The defendant files a motion for leave to desigtt@eainknown person as
per usual. § 33.004(j).

The defendant must plead facts “sufficient fordbart to determine that
there is a reasonable probability that the act ofutiienown person was
criminal.” 8 33.004(j)(1).

The defendant must state in its answer “all ideingfycharacteristics of
the unknown person, known at the time of the answ@33.004(j)(2).

The defendant’s allegations [apparently in its answeidt “satisf[y] the
pleading requirements of the Texas Rules of Civil Riooe”
§ 33.004())(3).
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Cautionary case about the use of responsible third parties

In re Unitec Elevator Servs. Gol78 S.W.3d 53 (Tex. App.—Houston [1st Dist.] 2005, orig.
proceeding).

+ Erroneous denial of a motion for leave to desigmatgenerally not subject to
review by mandamus, distinguishihg re Arthur Andersen, LLP121 S.W.3d
471 (Tex. App.—Houston 14th 2003, orig. proceeding).

+ It is not error to deny leave to designate an unknBWP if the motion is made
more than 60 days after answering, even if the defenddmtadilearn about the
RTP until much later on in discovery.

+ It is not error to deny leave to designate an RT® tlekan 60 days before trial,
even if the proposed RTP is a co-defendant that theatglaunexpectedly
nonsuits less than 60 days before trial.

One federal district court case has followed this cewatialysis regarding the designation of an
unknown RTP. See Estate of Mata v. Williamlo. V-05-57, 2007 U.S. Dist. LEXIS 52895
(S.D. Tex. July 23, 2007) (denying defendant’s request to designateknown RTP because
defendant failed to file an amended answer with all knasentifying characteristics of the
unknown person within sixty days of defendant’s originahank

Responsible third parties in federal court

Does the responsible-third-party statute apply to fedmses in which Texas law provides the
substantive law governing the case (typically diversigesg?

The stronger argument is clearly that it should. The @igponent of liability in diversity cases
has always been governed by state law. The availabflithe responsible-third-party device is
simply part of the Texas liability-apportionment schenfdwus, federal courts should be bound
to permit defendants to use responsible third partiesgdeamt opinions reaching this conclusion,
seeBecker v. Wabash Nat'l| CorgNo. C-07-115, 2007 U.S. Dist. LEXIS 55407 (S.D. Tex. July
31, 2007),Muniz v. T.K. Stanley, IncNo. L-06-CV-126, 2007 U.S. Dist. LEXIS 26811 (S.D.
Tex. Apr. 11, 2007)Cortez v. Frank’s Casing Crew & Rental TqdMo. V-05-125, 2007 U.S.
Dist. LEXIS 7986 (S.D. Tex. Feb. 2, 200Werner v. KPMG LLP415 F. Supp. 2d 688 (S.D.
Tex. 2006), andBueno v. Cott Beverages, Indo. SA-04-CA-24-XR, 2005 U.S. Dist. LEXIS
4210 (W.D. Tex. Feb. 8, 2005). One judge applies Chapter 33 irsithveases and has stated
“it will continue to do so until persuaded that the wiatdoes not apply.’'See Nels Cary, Inc. v.
Day, No. 3:07-cv-0832-D, 2008 U.S. Dist. LEXIS 15928 (N.D. Tex. Feb2208).

But some federal district judges have demonstrated someision about the nature of the
responsible-third-party device and indicated their behet responsible-third-party practice is
simply a procedural device that is superseded by the copmawisions of Federal Rule of Civil

Procedure 14.E.g, Barron v. Bernal No. L-05-144, 2006 U.S. Dist. LEXIS 54758 (S.D. Tex.
Aug. 7, 2006)Marella v. Autozone, IncNo. 3:04-CV-1157-H, 2004 U.S. Dist. LEXIS 24890

11
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(N.D. Tex. Dec. 10, 2004)Manriquez v. United State®No. EP-03-CA-0507-DB, 2004 U.S.
Dist. LEXIS 27746 (W.D. Tex. Oct. 28, 2004).

Chapter 33 and statutory causes of action

Under section 33.001(a), Chapter 33 expressly applies to:
— “any cause of action based on tort”
— any action brought under the DTPA

Under section 33.001(c), Chapter 33 expressly does not apply to:

— “an action to collect workers’ compensation benefitser the laws of Texas

— an action against an employer for exemplary damaggagout of the death of
an employee

— a claim for exemplary damages within an action to wi@hapter 33 otherwise
applies

— a claim for damages arising from the manufacture ofhamephetamine as
described by Chapter 99 of the Civil Practice and Remedids C

What about other statutory causes of action?

Dram Shop Act liability: Chapter 33 does apply, and any percentage of respdgsibili
assessed against the intoxicated customer isnmtted to the dram shog-.F.P.
Operating Partners, L.P. v. Duefj&Z37 S.W.3d 680 (Tex. 2007). The Court held
that the dram-shop defendant was entitled to make tba&icated customer a
responsible third party.

Texas Securities Act liability (securities fraud) Chapter 33 does not apply, and the
defendant is not entitled to submit the plaintiff's congpi@e negligence to the
jury. Duperier v. Tex. State BanR8 S.W.3d 740, 753 (Tex. App.—Corpus
Christi 2000, pet. dism’d by agr.).

U.C.C. § 3.420 (bank liability for conversion of checks) Chapter 33 does not apply,
and the defendant bank cannot use the thief who stolehtdek as a responsible
third party. Sw. Bank v. Info. Support Concepts, |49 S.W.3d 104 (Tex.
2004). But see Beard v. Norwest Mortgage, Jndo. 10-06-00014-CV, 2007
Tex. App. LEXIS 5659 (Tex. App.—Waco 2007, pet. denied) (notirdjata that
Sw. Banldid not involve settlement credits).

U.C.C. implied warranty of fitness for a particular purpose Chapter 33 does apply to
implied warranty claims.See JCW Elecs., Inc. v. GayZb7 S.W.3d 701 (Tex.
2008) (holding Chapter 33 applies because claim for breachpdied warranty
resulting in wrongful death based in tort, not contract)

12
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Texas Civil Practice and Remedies Code, Chapter 82
Products Liability Update

Chapter 82 of the Texas Civil Practice and Remedies Cadébe a powerful tool for
product retailers (and in certain situations, for mactuf@rs as well) in TexasSeeTEX. CIV.
PRAC. & REM. CODE ANN. 882.001 et seq. (Vernon 2005 and VerS8app. 2009).
Generally speaking, it provides for the defense and indematdn of "innocent” retailers by
product manufacturers, assuming the retailer is truly ‘dang" i.e., it has not physically altered
or modified the productSee id.at 882.002(a). Chapter 82's defense and indemnity provisions
are particularly strong in that, a product "seller" viodl able to recover "court costs and other
reasonable expenses, reasonable attorney fees, anehaopable damages incurred by the seller
to enforce the seller's right to indemnification undeChapter 82 from the product
"manufacturer.” 1d. at 882.002(g). Further, the "seller's" right to seek defeard
indemnification from the "manufacturer” can be brougtary time during the litigationSee id.
at 882.002(e)(2).

"Manufacturer” is broadly defined by Chapter 82 as "a pefstatutorily defined to also
include business entities] who is a designer, formulatonstructor, rebuilder, fabricator,
producer, compounder, processor, or assembler of any prodaclyacomponent part thereof
and who places the product or any component part there¢bé istream of commerce.ld. at
882.001(4). "Seller" is also broadly defined as "a person iwhengaged in the business of
distributing or otherwise placing, for any commercial puepas the stream of commerce for use
or consumption a product or any component part theredf.at 882.001(3).

"Products liability action” is similarly broadly defingd include "any action against a
manufacturer or seller for recovery of damages arisutgof personal injury, death, or property
damage allegedly caused by a defective product whethectiba & based in strict tort liability,
strict products liability, negligence, misrepresentatlmeach of express or implied warranty, or
any other theory or combination of theoriesd. at 882.001(2). In other words, as long as the
suit is based in whole or in part upon an allegedly diefeproduct or a component part thereof,
it will most likely satisfy Chapter 82's requirementttti@e suit be a "products liability action."
See id.

Where an alleged "innocent"” retailer can go wrong asd Its right to indemnification
from the product "manufacturer” under Chapter 82 is whexé'saller": (1) participates in the
design of the product; (2) alters or modifies the produadt the claimant's harm results from
such alteration or modification; (3) installs the prodoicthas the product installed on another
product and the claimant's harm results from the produddtsllation onto the assembled
product; (4) exercises substantial control over thetesdinof a warning or instruction that
accompanies the product; the warning or instruction is meate; and the claimant's harm
results from the inadequacy of the warning or instructi(s); makes an express factual
representation about an aspect of the product; the repmésa is incorrect; the claimant relies
upon the representation; and had the product been as repdedéet claimant would not have
suffered any harm or the harm would have been lessesewe (6) knows of a defect in the
product at the time it was supplied and the claimantis masults from the product defeckee
id. at 882.003(a)(1-6). Additionally, if the product manufactisensolvent or not subject to the

13
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jurisdiction of the court, a seller can also be fdré@ defend itself in a products liability action.
See idat §82.003(a)(7).

As you can imagine from Chapter 82's broad definitionsselfér" and "manufacturer,”
Texas courts have had no difficulty in applying the defingicas written, as well as even
applying more expansive interpretations under certain &ctasios. Specifically, in a products
liability action involving allegedly defective spinal fixan devices, the Texas Supreme Court
held that the seller named in a products liability suitsdoat even have to be in the chain of
distribution of the injury-causing product to seek defemskiademnification from the product
manufacturer under Chapter 8%5ee Fitzgerald v. Advanced Spine Fixation Sys., D@6
S.w.2d 864, 865, 867 (Tex. 1999) (answering certified question frefaitth Circuit). The San
Antonio Court of Appeals held that a purported Chapter 82r stbes not have to establish that
the purported manufacturer actually manufactured the produquestion, but only that it
manufactures similar productsSee Dutton-Lainson Co. v. Do It Best Corp80 S.W.3d 234
(Tex. App. - San Antonio 2005, no pet.).

Further, the fact that a plaintiff alleges independeis of negligence against a purported
seller (in addition to products liability-type allegat)roes not destroy the seller's right to seek
defense and indemnification from the product manufacturderu@€hapter 82 (assuming the
seller is not otherwise disqualified from seeking suciefreinder section 82.003(a)(1-6)pee
Freeman Financial Investment Company v. Toyota Motor Corporafiég S.W.3d 29, 33-34
(Tex. App. - Dallas 2003, pet. denied).

In 2006, the Texas Supreme Court, in a case in which mamwas involved, addressed
Chapter 82-related manufacturer/seller indemnification sssuéeneral Motors Corporation, et
al. v. Hudiburg Chevrolet, Incet al., 199 S.W.3d 249 (Tex. 2006). In tlka&eneral Motors
decision, the Texas Supreme Court issued the followmgHoldings:

1. The manufacturer of a component product that is nottilefe which is innocent
of any culpable conduct such as negligence, but whichtheless owes a duty
to indemnify under section 82.002, is also a selleh@tomponent to whom that
same duty may be owed in return by the assembléedirtished product, and
those duties may offset one another;

2. A product manufacturer has a statutory duty to indgnangeller only if a
claimant alleges that the product is defective, arallagation of a defective
finished product includes a component only if the allegat@mnbe fairly read as
being directed to the component as well;

3. A seller may be "independently liable" within the megrof section 82.002, and
therefore not entitled to statutory indemnity, ifatgs or omissions independent
of any defect in the manufactured product cause injuryy #eeclaimant cannot
recover against the seller; and

4. A product manufacturer's statutory duty to indemnifyllarsdoes not depend on
proof of a product defect.

14
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Id. at 252

More recently, the Texas Supreme Court addressed Chapbsr @%wering a certified
guestion from the United States Court of Appeals forAiftd Circuit. InOwens & Minor, Inc.
v. Ansell Healthcare Prods251 S.W.3d 481 (Tex. 2008), the Court held that manufacturers
need only indemnify sellers for claims related to the ufecturer's products. As a result, a
manufacturer discharges its duty to defend or indemnify f&rin§ to defend a distributor “for
claims relating only to the sale or alleged sale of specific manufacturer’s product.id. at
482.

In SSP Partners & Metro Novelties, Inc. v. Gladstrong Invs.(US#p.C275 S.W.3d
444 (Tex. 2008), the Texas Supreme Court addressed the defimfidnsanufacturers” and
“sellers” under Chapter 82 and determined than an “impootgotoducts is not a “producer” of
products and “has nothing to do with making therd” at 450. Therefore, the Court held that
an importer is “not a manufacturer for purposes of Cha&#ztendemnity.” Id.

Just last month, the Waco Court of Appealddressed the possibility of cross-
indemnification claims (referenced Hudiburg) as between finished product and component
part manufacturers. See Manchester Tank & Equipment Co. v. Engineered Controls
International, Inc.,Civil Appeal No. 10-08-00207-CV, Waco Court of Appeals (January
2010). Manchester Tankvas a product liability suit brought after a LP-gas cylinelgoloded,
resulting in the deaths of two individuals and burn injurgedour others. Plaintiffs alleged
independent acts of negligence against both the LP-gasdeylimanufacturer (Manchester
Tank) and the manufacturer of the valve assembly (Engide€ontrols). Manchester Tank
settled with the plaintiffs pre-trial, and EngineeredhtCols settled with plaintiffs after a mis-
trial (hung jury). Manchester Tank brought a subsequedenmmification suit against
Engineered Controls, seeking reimbursement of its sedtlerpayment to plaintiffs, defense
costs in the underlying suit, and costs to pursue its indieation claims. Engineered Controls
counterclaimed against Manchester Tank for similaefeliAt the subsequent indemnification
trial, because neither party offered any proof of therdmegligence (and in fact stipulated that
the cylinder was not defective in design), the trial tbefd that both parties were innocent, thus
offsetting their indemnification claims against each othrremains to be seen if either party
will appeal to the Texas Supreme Court and, if sogifftexas Supreme Court will take the case.

For now, however, it appears as if Texas courts @ietan insurance coverage-type
approach toward adjudicating product sellers' requests fonsgefand indemnification from
product manufacturers. In other words, as long as a ifflaafieges product liability-type
allegations against the product seller (in addition to angrdtieories of recovery), and as long
as the product seller is truly "innocent" as outlined bgér 82, the product seller will have an
absolute statutory right to defense and indemnificatiomfthe product manufacturer. In sum, it
is good to be an “innocent” retailer in Texas.
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